


AnIntercompany Agreement (ICA)is alegal document that formalizes the
terms of transactions between related entities within the same multinational
enterprise (MNE). Itsjob is to lay out all aspects of the arrangement: not only
the services, products, financial arrangements, orintangibles being
transacted, but also the allocation of risk arising from the transaction. In other
words, the genuine underlying business realities of all parties to the agreement.

There are as many flavors of ICA as there are types of transactions—IP licenses,
loan arrangements, limited-risk or cost-sharing agreements, distribution deals,
R&D, manufacturing, marketing, IT and back-office services, and much more.
The specific type of ICAdepends on the nature of the transaction and the roles
of the entities involved. ICAs are legally binding documents, which, under the
OECD’s Base Erosion and Profit Shifting (BEPS) guidance, must be integrated
into the company’slocal file and masterfile.

Giventheirimportance in compliance, you’d think a top priority for MNEs would
be ensuring ICAs are tightly aligned with transfer pricing policies.
Unfortunately, many MNEs fall short—and costly errors are commonplace.
Some confuse ICAs with larger third-party agreements (a surprisingly common
occurrence). Orfail to update them when circumstances change. Or
implement them at year-end (whenrisks have already become realities), rather
thaninadvance, when allocating risk is the point. Or treat them as aformality
thatis hastily drafted (if at all), filed away, and forgotten.

Here’s the mostimportant takeaway: in an audit situation, ICAs are often the
low-hanging fruit—among the first documents tax authorities will demand, and
no company, regardless of size, isimmune. The consequences can be dire: Just



ask BlackRock, which recently lost a multibillion-dollarjudgment on appeal in the UK
because anintragroup loanreflectedinits ICAwas shown to have no commercially viable
purpose.

Beyond compliance, ICAs also have a beneficialrole: they serve to protect
taxpayers—especially inuncertain times, where disruptive factors like pandemics,
supply-chain disruptions, or suddenly adverse macroeconomic conditions can shift the
ground under both parties’ feet, and bring extra scrutiny fromtax authorities.

At the core of the transfer pricing process, the comparability analysis requires MNEs to
evaluate transactions betweenrelated entities, ensuring alignment with what would be
expected between unrelated partiesin similar circumstances. It is the intersection where
legal, tax, and business priorities converge.

But comparability involves much more than pricing considerations, especially in high-risk
domains like intangibles, financial arrangements, or cost-sharing agreements, where
contractual terms outlining risks and responsibilities become paramount.

Consider aplausible Covid-era scenario, where the underlying business realities of two
intragroup entities are disrupted. One party faces unanticipated losses due to a disrupted
supply chain, while the other was guaranteed routine returns. Questions arise: Who bears
the cost, and how doesitimpact the transaction’s taxreality? If these kinds of risks and
responsibilities aren’t spelled out (in advance) in the ICA, the company’s transfer pricing
canbecome vulnerable to disallowance orrecharacterization by the tax authority, and
possibly even to double taxation. In alimited-risk distributor agreement, few if any



contributions and functions of eachrelated party is especially tricky. With
intangibles, legal ownership doesn’t always align with economic ownership, and
determining which entity should bear the costs, risks, and benefits associated with
these assetsis challenging. What’s more, the value of these assets changes over
time. OECD guidance calls for a DEMPE analysis—a methodology for determining
which entities are responsible forthe development, enhancement, maintenance,
protection, and exploitation of the IP, and how to compare theirrelevant values
across parties. The ICA should incorporate the result of this analysis (not the
analysis itself).

The complexity of intangibles underscores why pricing aloneis insufficient fora
credible comparability analysis. Unique assets like patents or brands defy exact
comparability. You have to lookinstead atlicensing agreements—and in particular
the supporting documentation behind the pricing—to assess the real market value
of the transaction. Instead of relying solely on a large number of contracts,
companies should identify the most relevant contracts from a database like
RoyaltyStat and consider the unique factors—e.g., exclusivity, territorial rights,
contract duration—that are vital for determining the arm’'slength nature of the
transactions.

No matter how much a company investsin preparingits transfer pricing policies, if
those policies aren’t followed in practice, or aligned with legally cogent
agreements that accurately reflect the realities onthe ground, the investment is
wasted. Withthatin mind, here are some common practices to avoid when



are notlegally documented at all—a gaping hole of vulnerability.






Tax authorities are only too eager to find reasons to challenge intercompany
transactions. Gapsin|ICAs—ordiscrepancies between the agreements and your
documentation—arerelatively easy to detect, and will often become the focus of
theirinvestigations. The importance of maintaining a comprehensive suite of
intercompany agreements, and keeping them up-to-date and accessible, cannot
be overstated.

The benefits of well-constructed ICAs go far beyond protecting the taxpayer. Those
agreements provide a “single source of truth” thatis extremely useful across the
organization. They can help strengthen corporate governance across the
enterprise. They can supportinternal and external audits of its entities. They can help



ensure your IP rights are enforced and appropriately monetized. They can even
reduce personal liability risks for directors.

The path to sound transfer pricing and robust corporate governance starts with
the strength of yourintercompany agreements—ensuring they are not just
documents on paper, but strategic assets that safeguard against risks and
propelyour enterprise forward. It’s safe to say that whateverresources you
devote to the task of optimizing your ICAs will be 100% upside investments.

At Exactera, we believe that tax compliance is more than just obligatory
documentation. Approached strategically, compliance can be an ongoing tool
thatreveals valuable insights about abusiness’ performance. Our Al-driven
transfer pricing software, revolutionary income tax provision solution, and R&D
tax credit services empower tax professionals to go beyond mere data
gathering and number crunching. Our analytics home inonhow a company’s
taxpositionimpacts the bottomline. Tax departments that embrace our
technology become avalue-add part of the business. At Exactera, we turn tax
datainto businessintelligence. Unleash the power of compliance. See how at
exactera.com.
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